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Arising out of Order-in-Original No. PLN-AC-STX-65/2022-23 dated 30.06.2022 péssed by

the Assistant Commissioner, CGST, Division-Palanpur, Gandhinagar Commissionerate.
refer T AT S T / M/s Krishnakant D Patel, Dharnidhar'Society, Rev Survey
(&) | Name and Address of the _ o _ A
Appellant No. 219/3, Tharad, Banskantha, GUJara’t-385565.~
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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‘ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1 10 001 under Section 35EE, of the CEA 1944
' in respect of the following case, governed by first proviso to sub-section (1) of Section-
.+ 35ibid: - '
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In case of any loss of goods where the loss occur in transit from 2 factory to a

" .warehouse or to another factory or from one warehouse to another during the course
- of processing of the goods in a warehouse or in storage whether in a factory or in a

. 'warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory“ ‘
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outsidé India. ' ' ’
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In case of goo&s exported outside India export to Nepal or Bhutén, without
- payment of duty. o - . - e
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Credit of any duty allowed to be utilized towards paymertt of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed againé't'is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be

accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as. .

prescribed under Section 35-EE of CEA, 1944, undsr Major Head of Account.
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The revision application shall be acconﬁpa.m'ed by a fee of Rs.200/ - where the

amount involved is Rupees One Lac or l_éss and Rs.1,000/- where the amount involved -
is nore than Rupees One Lac. - o ‘
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2m¢floor, Bahumali Bhawan, 'Asarwa, Girdhar Nagar, Ahmedabad: :

380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA—I'_
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be -

accompanied’ against (one which at least sho_uld; be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand./

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of -

crossed bank draft in favour of Asstt. Reglstai' of a branch of any nominate public
sector bank of the place where the bench of any ~nominate public sector bank of the
place where the bench of the Trlbuna},ls s%tuatefi..- : : /%} i
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~ In case of the order covers a number of order-in-Original, fee for each O.I.O.

-~ should be paid in the aforesaid manner notwithstanding the fact that the one appeal
. to the Appellant Tribunal or the one application to the Central Govt. As the case may
~ be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of ‘application or O.1.O. as the case may be, and the order of the
. adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

_scheduled-I item of the court fee Act, 1975 as amended.
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O, . Attention in- invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal {Procedure) Rules, 1982.
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“of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the -
- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C .
- (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance -

- Act, 1994). - ‘

Under Central Excise énd'Servi_cc Tax, “Duty demanded” shall include: .

(i) ~ amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ili) amount payable under Rule 6 of the Cenvat Credit Rules.
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- In view of above, an appeal against this order shall lie before the Tribunal on
. payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in- dispute.” - : ‘ '
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E.No. GAPPL/COM/STP/2671/2022 :

3@%? mea. / ORDE -*N-APPEAL

This Orde1 arises out of an appeal ﬁled bv M/s Krlshnalcant D 'Patel '
Dharmdhar Society, Rev. Survey No. 219/3 Tharad Banskantha GuJarat—3 85565 '
[heremafter 1eferred to as the appellant] aUamst OIO No. PLN-AC- STX-65/2022— :
23 dated 30.06.2022 [hereinafter referred to as the nnpugned order] passed by the‘f
Assistant Commissioner, Central GST, Division : Palanpur Comm1ss1 oneratel

Gandhinagar [herelnafter referred to as the adjudi catmg authorlty]

2-' Briefly Stated the faots of the case are that the appellant were holding. -
Service Tax Reg1stratron No. AGCPP7463 TQDOO‘ ard were engaged in prov1chng_.vfj

“Works Contract Service” and “’“rectron, Lom*mssmnmg and Installatmn o

Services”. Audit of the records of the appellant for the period -October- 2015 to .
June-2017 was conducted by the Ofﬂcels of Cenﬁal Tax Audit Commissionerate, o
'Ahmedabad. During the course of Audrt the anpellant were 1equested to provide

documents such as Trial Balance, W01k Orders lncome/Sale/PXpense Ledgers etc .

vide the letter dated 28.01.2021 and that they had not produced their books ot

accounts in proper manner. The ofﬁcers of audlt observed that the appellant h
‘not maintained/produced the lecords na“neljy trral balance/ ledgels work 01;.-
purchase orders and invoices of the sale/ puronase of goods/serv1ces There also

appeared contravention of the plOVISlOl.LS of Ru e 5(2) of the Service Tax Rules, -

1994, hence, they appeared to be liable fOr penalty under the provisions of Section

77(1)(b) of the Finance Act, 1994 as thuy have t‘alled to maintain / produce the sa1a.

records during the course of Audit.

2.1  Further, discrepancies were observed upon reconc1l1at1on “of the. 1ncome ',-»;
“shown in theu financial statements vis- a—v1s the detalls shown in the1r Servrce Tax

Returns (ST-3) for the F. Y. 2015-16 & ZOl 6- l7 as per details tabulated below :

Sr. | Particulars | "F.Y.2015-16 |F.Y.2016-17
No. . i (inRs.) | (inRs.).
1 Income as per 26AS 50,96,707/- 1,10,94,143/-
2 Income as.perP &L 52,18,081/- 1,10,94,144/-
3 Higher of P & L and 26 AS 52,18,081/- 1,10,94,144/-
4 Value as per ST-3 145,94,158/- 1,05,56,740/-
5 Difference . . 6,23,923/- ' 5,37,404/-
16 Service Tax payable 90,469/- 80,611/~
ol Total Service Tax payable . 11,71,080/-

The officers of Audit observed that the appellcnts have short paid Service Tax

amountmg to Rs. 1,71,080/- during the aforesa1d peuod Upon VGI‘lﬁC&thIla@f kil e
%’\‘ ..-:..i;'i_};: R
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ST-3 returns, it was observed bylA,_,

F. No. GAPPL/COM/STP/2671/2022

it eam that the appellant had not paid the

rk"- =N B3

service tax within the .prescrfbed due dates’ and therefore interest amounting to Rs.

19,845/- is required to be recovered under Section 75 of the Act. The details are as

under:
Challan No. | Amount | Payable on | Paid on | No of days | Interest
Paid date date delay payable
N o @24% P.A.
1:80037 7,40,73 8/- 106/01/2017 22/01/2017 |16 7,793/-
180016 3,12,069/- | 06/01/2017 | 04/03/2017 |57 11,696/-
80031 36,063/- 06/07/2017 |21/07/2017 |15 356/-
| Total Interest payable | 19,845/-

22 These observations of audit were communicated to the appellant, who '
= ‘submitted reply vide letter dated 03.01.2021. They submitted that most of Lhe1r
‘- _‘1ec01 ds were des‘troyed in the ﬂood that happened in 2017 at Tharad District. They
.'.'Were engaged in the works contract for UGVCL and already paid the due service

tax. They have submitted a copy of work order dated 15.07.2015 with their written

2. submission.

i 2.3 The audit further observed that the work order dated 15.07.2015 given by
o ‘UGVCL, Deesa pertains to erection of HT, LT Line and T / C work. The Schedule
’l— B to the Work Order lists out the nature and description of work to be carried out
by the appellant; The specific nature of work shown is .erection of single pole
. structure, stringing of ACSR, erection of special two pole structure, erection of |
- stay set, erection of earthling plate, erection of guarding, erectioﬁ of transformer
~ ete. All these activities pertaining to erection Work cannot be considered as “Works
- Contract”. Therefore, the argﬁments made by the appellant were not considered by

audit.

2 4 A Show Cause Notice No. 105/2020 21 dated 24.03 2021 was issued from
| F No. VI/1(b)- 166/1A/K115‘makant D Patel/19-20/AP-62 (in short SCN) wherein it

*. was proposed to :-

| > demand and recover Service Tax amounting to Rs. 1,71,080/- under the
: .. “proviso to Section 73(1) .of the Finance Act, 1994 alongwith interest under
k. Section 75 of the Act ; '

- > penalty under Section 78 (1) & 77(1) (b) of the Fmance Act 1994 ;

11" :}‘A

» charge and recover. interest of Rs. 19,845/- unde )
Act, 1994; |
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F. No. GAPPL/COM/STP/2671/2022 -

3. The SCN was adjuchcated vide the 1mpagned order wherein:- )
a the demand for Rs 1 71,080/~ (r‘onsmermg the dufelen'tlal taxable valug:
~ of Rs. 11,61,327) was confirmed ul'l@.ul Section 73 (2) of the Fmance
Act, 1994 alongwith interest under Section 75; | .

= penalty amounting to Rs. 1,71,080/- was imposed under Section 78 of. )
the Finance Act, 1 994 alongwith option for reduced penalty under..’
proviso to clause (ii) ; _ e , =

= order to pay the interest amounting to Rs. 19,845/- Ieviable on ’deiayed
‘payment of service tax for _thé month of December-2016, under- Sectior;_i.':

75 of the Finance Act, 1994 ;‘ | | |

= penalty of Rs. 10,000/~ was imposed for non-maintenance of propér;
books of accounts and non-producing 'fche same during audit, undeiff
Section 77(1) (b) of the Finance Act, 1994 ; |

4,  Aggrieved with the impugned order, the appellant have filed the instant’_..‘-_}

appeal on following grounds:

£,

% They were a “A” Class Registered Contractor and participating inTéndeﬁ_

with M/s Uttar Gujarat Vij Corporation Limited (UGVCL) for providing.

services in respect of installing pole (Supp@ied by UGVCL) by fixing wire,
earthling , coal , salt , ﬁxinclb(:)'lt anc:lf‘ﬁut: colour, fabrication ‘and TC - :
Structure, and to fix stay set for support on pole The services are prov1ded
to the Government for public amenities including streét lighting and pubhc
convenience. They had received Tender for erection work of HT Lme and'
Transformer center at Tharad { Part-E) S/Dn Under D O.Deesa-2 dated ;
23/11/2016, 28/09/2017 9/8/20%8 %/3/201/ and 1/10/2020.

% UGVCL is a pubhc company moorporaLed on 15/9/2003. Iis CIN 1s  : |
U40102GJ20038GCO42906 and its reglb‘aauon no. 42906. It is classified as

~ a state government company and is regstered with the Registrar of
Companies, Ahmedabad (ROC) The company is engaged in production,

- collection and distribution of electricity in-areas of North Gujarat It 1s,

_pertinent to note that, durmg the fmanc;al year 2015-16 and 2016-17, Lhey
had provided services to the state govemment company in respect of L
installing pole (Supplied by UGV C ) by fi xmg w1re earthhng coal salt -

fixing bolt and nut, colour, fabrlcauon and TC
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F.No. GAPPL/COM/STP/2671/2022

set to support there engas per the termsy of Tender and received payment

against services prov1ded to the Govemment which is exempted service in

context of the Government or local authority or government authority vide |
Entry number 12 of Notiﬁc_atioh no. 25/2012-ST dated 20/06/2012, effective
from 01/07/2012. |

In tespect of contracts entered in to before. 01-03-2015, retrospeetive

exemptions was granted in terms of provision of section 102 of the Finance

Act 1994 for the period from 1/4/2015 to 29/02/2016 and prospective

exemption was granted w.e.f. 01-03-2016 in terms of notification10.9/2016-

ST amending notification no. 25/2012-ST.

In terms of prolvisions of section 102 of the Finance Act, 1994 as inserted by

Finance Act, 2016 w.e.f. 14-05-2016 hotwithstanding anything contained in

section 66B, no service tax shall be levied or collection during the period
from 01-04-2015 to 29-02-2016. They submit herewith, the text of section -
102 of Finance Act, 2016 which has inserted a new section 102 to provide.
for special retrospective exemption in certain cases relating to services
provided to the government, local authority or a government authority by
way of construction, repair, maintenance etc. of specified civil structure or

residential cofnplex.

Further, they stated that being a contractor the Tender was awarded by the
UGVCL and as per the practice of UGVCL sub-division was preparing Bill

from their Department and payment was made as per the measurement and

inventory provided by the UGVCL at different site. Therefore, they were not

preparing running bills.

They furthei‘ confended that the Finance Act, 2016 has inserted a new

section 102 to provide for special retrospective exemption in certain cases.

_The Appellant for in section 102(1)(a). It is stated that “the same has been

restored for the setvices provided under a contract which had been entered in -

to prior to '01/03/2015 and on which appropriate 'stamp duty where
| applicable had been paid prior to that date. The exemption has been restored

-till 31/03/2020. As per the proviso to entry 124, above exemption shall be

applicable till 31/03/2020.
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F. No. GAPPLICOM/STRI2671/2022
€= They requested that in view of the aoove 1efen ed facts and circumstances of o
the case as the service prov1ded by them i3 eAempted service from the Whole_' '
of the service tax leviable u/s. 66B of the Act, as per notification no.25/2012
—ST dated 20/06/2012 and as per No’uﬁcauon no. 9/2016- ST dated 1/3/2016';
the service tax worked out by the Leamea As.,t Comrmssmnel Central GST 3

and C.Ex. Palanpur Division, may please be dropped on merits.

5. Personal hearing in the case was held on 03.05.2023. Shri Shailesh J Shah?
Charteréd Accountant, appeared on behalf of the appellant for hearing. He
reiterated the submissions made in appeal and submitted a’ written submission

during hearing.

5.1  On account of change in the appellate authonty, Personal Hearing was -~
oonducted on 28.07.2023. Shri Shailesh J Shah, Cllartered Accountant, appeared-f _ %
on behalf of the appellant for hearing. He reiterated the_ submissions ‘made in =
~appeal. He submitted a written submission datevd 03.05.2023 & ‘an addiﬁ-_onaul_.
written submission during the hear-in0 They ‘eiso submiited that the appellari‘cf
provided service of installation of electric poles for UGVCL, which is a
Government Company. The prov1ded Service is exempted In terms of p1ov131orls‘_ |
- of section 102 of the vaance Act, 1994, Fu1the he requested to set aside the gi

impugned order, keeping in view of t’he’ submissions made in the appeal and those

in the additional written submissions submitted on 03.05.2023.

,b 5.2. In their additional written eubmissions, the appellant have reiterated the
'orrounds of appeal submitted in theirlappeal meniorandum. They submitted oopies" _
of the following documents : | - Lt
e Copy of Tender of UGVL datee 02. 04’ 2013, 30. O-’-‘L 2013 10. 07 2013
21.01.2014, 15.03.2014 | |
e Copy of Notification No. 25/2012—ST dated 20 06.2012.
e Copy of Notification No. 09/2016 ST dated 01 03.2016.

6.  Ihave gone through the facts of the case, submlssmns made in the Appeal ‘

Memorandum, oral submissions made duung the personal hearing, additional -

written submissions and materials available on xecords. The issue before me for .

decision is whether the impugned ord_er‘- conﬁnﬁipg the demand of Service Tax . E

amounting to Rs. 1,71,080/- alongwith interest apd glmes,?; the facts and
' A . T ] R CEN R, ‘5}
T o /“g\
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F. No. GAPPL/COM/STP/2671/2022

circumstances.of the case, is legal and pqoper or otherwise. The demand pertains to
L% .
the perlod F.Y.2015-16 and'BY. 2016-17:

8. It is observed that the .SCNTin the case was issued in pursuance of the
-: ~observations of Audit of the Service Tax records of the appellant conducted for the
périod October-2015 to June-2017. The appellant‘ are a Propﬁe‘corship firm
’1’egistered undér Service Tax and engaged in providing services under the taxable
 services viz. “Works Contract Service’ and “Erection, Commissioning and
| Installation Service’. They had ﬁled'their periodical ST-3 Returns for the period
: _"‘October—2015 to fune—2017. They are registered with M/s UGVCL as A—Class

_ Contractors. From the copies of contracts submitted by them it is evident that the

appellant had obtained various Contracts from M/s UGVCL during the period F.Y.
S 2012-13 and F>Y. 2013 14. Considering the period of completion of the last copy

‘_‘Qf Contract dated 15,03.2014 it is apparent that the appedam was awarded works
classifiable under ‘Erection, Comrﬁissioning and Installation’ services by M/s
UGVCL.

- o8l Further I find that the appellant have claimed exemption vide Sr.No. 12A of
g | Notification No. 25/2012-ST dated 20.06.2012 as amended. In order to have a

: _ better understandmg, the relevant part of the notification is reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 25/2012-Service Tax )
New Delhi , the 20 th June, 2012

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17 th March,
2012, published in the Gazette -of India, Extraordinary, Part II, Section 3, Sub-
section (i) vide number G.S.R. 210.(E), dated the 17 th March, 2012, the Central
Government, being satisfied that it is necessary in the public interest so to do, hereby
exempts the following taxable services from the whole of the service tax leviable
thereon under section 66B of the said Act, namely.-

1. Services provided to the United Nations or a specified international
organization,

- 12, Services provided to the Government, a local authority or a governmental
authority by way of construction , erection, commissioning, installation, completion,
[fitiing out, repair, maintenance, renovation, or alteration of —

(a) a civil structure or any other original works meant predominantly for use other
than for commerce, industry, or any other business or profession;

e I find that

during the -
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o F. No. GAPPL/COM/STP/2671/7022:

relevant period the appellant have provrded serwc s to M/s UGVCL only. The
figures reflected at table at Para-3 of the impugned order also matches W1th the
figures reflected in Form-26AS. It 1s also unmsputed that M/s UGVCL is al, :
Government company engaged in the proc.Lciron and distribution of Electrlclty i,

various parts of the Gujarat State. “The semple copres of wotk orders submnied by’

the appellant confirms the fact that tne na ture of service provrded by the a\ppella‘n:'.

fall under ‘Erectlon Commlssmmng and: I*lstaﬂ rlon services. Theref'ore it i
apparent that the sefvices provided by the appellam during the relevant perrod to i
M/s. UGVCL merits exemption in terrns of 5r.No.12 (a) of Not1ficat10n No
25/2012-ST dated 20.06.2012, as amended.

g3 I alse find that the appellant have never claimed this exemption before ﬁlin‘g.,_
of the ST-3 returns after self-assessment. Their assessment was :not disputed by the |
department and assessment for the perro_d FY. .17;01'5-16 and F.Y. 201617 was = -
finalized by way of Final Audit Report No. CE/ST-1082/2020-21 dated 22.03.2021 -

issued from F.No.VI/I(b)-166/IA/Krishnakant D.Patel/19-20/AP-62 (FAR) and.the”

" same was not disputed by the appellani.Therefore the benefit of exemption in term

of Sr.No.12 (e) of ‘Notification No. 55/2012-ST dated 20.06. 2012, as arnended

- should be restricted to the Services provided by the appellant of Taxable Value —

Rs, 11,61,327/- during the perlod FY. 2015 16 aﬂd F Y. 2016-17 only, as per table
at Annexm e-A to FAR dated 22.03.2021.

9. In view of the above dlSCUSSlOHo, I am of the considered view that the -

demand of Service Tax amounting to Rs. 1,71, OQO/— (levied on a taxable value of .

Rs. 11,61,327/-) confirmed vide the r“npugned oreer is legally unsustainable and‘ o

liable to be set aside. As the damand of duty is not sustained, the questlon of .

interest and penalty does not arise.

9.1 However, in terms of the discusi_ons supra, regarding the demand‘ of Interest
amounting to Rs. 19,845/~ confirmed vide the iﬁpugned order, I find that the
provision of interest flows from the. statute and 1s not disputed. It is also apparent.
that this relates to the amount of .SerVice Tax aiready paid by ’rhe appellant on the “
basrs of self assessment and the assessment stands finalized. Further, the appellants

have not submitted any sustainable grounds in their submissions against the levy of

interest. Therefore, I uphold the eonr’irmmon of denrand of Interest amounting to-

\3
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10.  Accordingly the demand of Service Tax amounting to Rs. 1,71,080/- is set

aside alongwith interest and penalties. The demand of Interest amounting to Rs.

- 19,845/- imposed vide para 23(IV) of the impugned order is upheld.

1 - 3TTeRRl SERT Gl T 3T 3TCTeT 2T ST STRTerd Tdieh & fonar ST 1

The appeals filed By the appellant stands disposed of in above terms.

(Shiv Pratap Singh)
Commissioner (Appeals)
Date: August, 2023
feste

- (Somnath Chaudhary)
" Superintendent (Appeals)
o ,Q,GST Appeals, Ahmedabad

BY RPAD / SPEED POST
o,

- 'Ms Krishnakant D Patel, -
. Dharnidhar Society,

“'Rev Survey No. 219/3,

. ‘Tharad, Banskantha,
. Gujarat-385565.

-» Copy to: o |

1. The P‘rincibal Chief Cdmmissioner; Central GST, Ahmedabad Zone.

2.. The Principal Commissioner, CGST, Commiésio'nerate - Gandhinagar.

3. The Assistant Commissioner, Central GST Division — Palanp.ur,
G Com\missionerate : Gandhinagar.

. 4. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad. (for
uploading the OIA)

. muard File.
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